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 The vision 2030 of the African Union Transitional 
Justice Framework and the African Union 
Committee of the Wise  recommended that the 
African Union (AU) develop a Transitional Justice 
Policy that finds African solutions to Africa 
problems; and strengthen instruments for justice 
and reconciliation on the continent based on a 
shared vision of restorative justice and 
peacebuilding for a new inclusive Africa. 

 This is imperative because according to Bob Marley 
“he who feels it knows it” or as Don Gloover puts it 
“ those closest to the problem are the greatest 
asset to the solution”. 

7/11/2022 2



 In Africa therefore, reconciliation and 
restoration, as a process is aimed at helping 
communities, victims and offenders to 
overcome grief, anger, animosity and 
mistrust, and achieve healing. Restoration is 
seen as the key to renewing and 
strengthening social relations and the 
foundation for durable peace, security, 
truth‐telling, justice, reparations, 
acknowledgment, remorse and forgiveness; 
which are commonly regarded as essential 
prerequisites for true restoration and 
reconciliation. 7/11/2022 3



 Moreover, evidence have shown that in Africa, 
legal prosecutions create social disharmony 
between victims and offenders; as courts 
often create “victor” and “vanquished” justice. 
Many people are concerned about the delays 
in court proceedings, the twisting of justice  
and  high cost of litigation in the criminal 
justice system. Family members whose 
breadwinners get jailed  often complain that 
the criminal justice system  take away their 
breadwinners to jail thereby worsening  the 
economic predicaments  that created the 
crime in the first place. 7/11/2022 4



 So some important questions posed by those of us 
who study criminology and criminal justice are: 
‘what exactly is justice?’ How do we treat crimes as 
‘serious’ without engaging in criminal litigations or 
‘hyper-criminalization’ of offenders?  How do we 
‘do justice’ in an unequal society? And how do we 
balance the rights of the victims of crime and 
offenders in an unequal society? 

 These questions raised moral and ethical issues. 
This is why in contemporary times, more and more 
people are looking inwards to adopt or adapt 
community traditions that could help heal the 
wound of crime and conflict.
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 to sensitize the minds of my audience by discussing the 
fundamental principles and practices of restorative justice in 
a global perspective; vis a vis its relationship to TJ.  

 highlights the philosophical and historiographical arguments 
in support of and/or against restorative justice models;

 presents the theoretical justifications for the emergence of 
restorative justice in contemporary times;

 showcase the benefits of restorative justice to criminal justice 
reform policy; and, 

 An appraisal of  the United Nations’ official opinion on 
restorative justice to member states who may want to adopt 
it.
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 What is Restorative Justice?  It is a problem 
solving approach to crime and conflict 
which involves the parties themselves and 
the community generally, in an active 
relationship with statutory agencies
(Marshall,1999:5)

 It is also defined as a process and practice
whereby victims, offenders and 
communities are collectively involved in 
resolving how to deal with the aftermath of 
an offence and its implications for the 
future (Mediation UK)
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According to UNODC (2020 p.4-5) Restorative Justice 
is “any process in which the victim and the offender, 
and, where appropriate, any other individuals or 
community members affected by a crime, participate 
together actively in the resolution of matters arising 
from the crime, (or conflict) generally with the help of 
a facilitator”. It is a flexible, participatory and 
problem-solving response to criminal behaviour, 
which can provide a complementary or an alternative 
path to justice. It can improve access to justice, 
particularly for victims of crime and vulnerable and 
marginalized populations, including in transitional 
justice contexts.
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 Restorative justice programmes are based on 
the belief that the parties involved in or 
affected by crime or conflict ought to 
participate actively in repairing the harm, 
alleviating the suffering that it caused and, 
whenever possible, taking steps to prevent 
the reoccurrence of the harm. This approach 
is also seen as a means to promote tolerance 
and inclusiveness, uncover truth, encourage 
the peaceful expression and resolution of 
conflict, build respect for diversity and 
promote responsible community practices.
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Hence,to me JUSTICE is an acronym that 
includes:

 J- Jurisprudence

 U-Unity

 S-Security

 T-Trust

 I-Integrity

 C-Care

 E-Equity

Restorative Justice is therefore a wholistic justice.
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The Heart of RJs
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Retributive Justice Restorative Justice

What laws have been 

broken?

Who has been 

harmed?

Who did it? What are their needs?

What do the 

offender(s) deserve?

Whose obligations are 

these?
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 Victims’ participation in the justice process-
Victims’ voices is strongly advocated in RJ because 
no matter how competent the criminal justice 
professionals might be in their respective 
professions, they typically do not possess the 
detailed knowledge and appreciation required for 
addressing successfully the specific justice and 
welfare needs of the principal parties (especially 
the victims) involved in the criminal justice conflict. 

 Not all victims of crime want retribution as thought 
by the retributivists. To some, the answer to why 
me? is the most important. See Nelson Mandela’s 
opinion for example. 
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 Failure of the criminal justice system ( Barnett, 
Christie &  Eglash (1977), see RJ as an alternative 
paradigm that can restore the criminal justice 
system, cos over reliance on imprisonment by the 
CJS does not work, and deterence does not deter. 
Similarly, effective reformation cannot take place in 
prisons, and  the CJS practices justice “as it ought 
to be” and not “as it should be”. Hence Oscar Wilde 
states that ‘every prison that men build is built with 
bricks of shame, and bound with bars lest Christ 
should see how men their brother maim’. RJ is 
therefore  advocating a situation whereby “a child 
of nobody can get justice without knowing 
nobody”.
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 Changing lenses; “paradigm shift”, 
Zehr and Dan van Ness (1986)-Penal 
reductionists and penal abolitionists 
argue that “Unless we are going to kill 
all of our criminals, or keep them shut 
up for life in prisons, there is only one 
way to protect society from crime-i. e 
restorative justice (Haynes, 1985)”

7/11/2022 16



 Re-integrative shaming 
(Braithwaite,1989)-condemn the 
behaviour of offender and not the 
person. Stigmatisation breeds 
criminality. It would seem that 
sanctions imposed by relatives, 
friends or a personally relevant 
collectivity have more effect on 
criminal behaviour than sanctions 
imposed by remote legal authority. 
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 Recognition of Indigenous law. According to 
an Italian philosopher Marcus Tullius Cicero 
(106 BC- 43 BC), ‘not to know what happened 
before one was born is to remain a child 
forever’ hence, (Pettit & Braithwaite (1990) 
advocate  for the need for recognition of 
people’s  law instead of the Rulers’ law. It 
supports the Communitarianism thesis by 
Fatic (1992) and “a social theory of trust” by 
Duff (2000). Hence Jefferson argues that 
“society is doomed where people obey the law 
because they fear the law and not as a matter 
of conscience.” 7/11/2022 18



 So some African Indigenous laws and traditions 
were restorative and not necessarily 
“repugnant”. See for instance,  the ubuntu
philosophy (umuntu umuntu gabantu); and the 
testimony of Sir James Marshall, a director of 
the 19th century Royal Niger Company, who 
later became the first Chief Justice of the West 
Coast of Africa (now Nigeria, Ghana, Liberia, 
Sierra Leone, etc). The London Times of July 
17, 1886 reported Sir James Marshall’s 
statement to the Queen of England about the 
West Africans’ pre-colonial justice system thus: 
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 His testimony as to the efficiency with which the natives 
administer their own laws is very striking. He has sat 
beside native judges, and witnessed with admiration 
their administration of justice. These people have their 
own laws and customs, which are better adapted to 
their condition than the complicated system of English 
jurisprudence. The adoption of them would, it is 
maintained, be more conducive to the best interests of 
all than the present system (London Times of July 17, 
1886 cf Justice Balonwu 1975:31). 

 Hence I have argued that the logic of restorative justice 
is that the “new is in the old contained, and the old is in 
the new explained”. Restorative justice is therefore both 
old and new paradigm in the fields of victimology and 
criminology. 
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 RJ is a Religious justice: post-crime 

remorsefulness, offender taking responsibility for 
their actions so as: to get forgiveness and healing 
(see Number 21: 5-9). And the people came to 
Moses to apologise............ 

 Also see (Quran 42:40, SURAH AL HUJURAbT-3).-
: " وأقسطوا  Wa Aqsitu ": Act justly: whenever there is a 

dispute try for settlement and act justly among 
both parties as Allah loves those who act justly.  جب

بھی کوئی اختالف ہو تو دونوں جماعتوں کے درمیان صلح کی کوشش کرو 

اور انصاف سے کام لو کیونکہ ہللا انصاف سے کام لینے والوں سے محبت 
کرتا ہے۔ Litigation and sentencing are therefore, 
originally seen as the ultimum remedium (last 
resort) 7/11/2022 21



 Mathew 18: 15-17 If your brother does something 
wrong go and have it out with him alone between 
your two selves (victim-offender reconciliation). If 
he listens, you have won back your brother. If he 
does not listen, take one or two others along with 
you (Family Group Conferencing)….But if he refuses 
to listen to these, report it to the community or the 
(church); and if he refuses to listen to the 
community then treat him like a (criminal).

 Mathew 5:25 also states “Make friends quickly 
with your accuser, while you are going with him to 
court, lest your accuser hand you over to the judge, 
and the judge to the guard, and you be put in 
prison”.
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 (De) Commodification of crime and conflict 
Many among us have, as laymen, experienced 
the sad moments of truth when our lawyers 
tell us that our best arguments in our fight 
against our neighbour are without any legal 
relevance whatsoever and that we ought to 
keep quiet about them in court. Instead, they 
pick out arguments we might find irrelevant 
or even wrong to use (Christie,1977). 
Situations also occur where lawyers tell 
offenders to lie or be in denial in courts.
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 On the basis of the facts presented above, 
Restorative Justice is importantly a moral re-
connection therapy (offenders who have been 
morally corrupted are cognitively reconnected 
to the moral ethics and values of the people).

 This moral reconnection therapy is imperative 
to offenders’ desistance because the impasse 
in our contemporary socio-political culture is 
the conflict between two tradition of 
democratic thought. 
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 Western democratic tradition has argued that 
morality should be private as against African 
tradition that regards morality as a societal 
virtue. This has caused conflict in the minds of 
modern youth who hardly distinguish issues  
between what is ‘morality’ and what is 
‘freedom ’ or ‘human rights’.

 Restorative justice philosophy is deeply 
concerned with this development because  if 
we allow this to continue, ‘time will come when 
a child of your neigbour who is not your 
business now will affects your business’.
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 RJ also helps both offenders and victims to 
understand their status in the society. This 
is imperative because in every society, we 
have the following classes of victim:

 The actual victim- One who regards 
himself/herself as a victim and is also 
regarded by significant others as such.

 The rejected victim-One who regards 
himself/herself as a victim but is not 
regarded as a victim by significant others.
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This understanding of victim typology is 
imperative because the rejected victim can 
sometimes become an offender. So there is a 
thin layer between who is an offender and a 
victim. Hence I am arguing that the law 
should stop creating more conflicts through 
its “victor’s justice” and legal technicalities. 
Because victims whose  needs are not 
properly addressed are potential offenders.
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The UN agreed that globally, restorative justice 
is not a new approach. Restorative justice has 
historic roots that can be traced in most 
societies prior to the development of modern 
criminal justice systems. It continues to be 
practised through indigenous and customary 
approaches to justice and conflict resolution.
Restorative justice processes can therefore be 
adapted to various cultural contexts and the 
varying needs of different communities.

Examples of these practices in the African 
context include:
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1. The South African Truth and Reconciliation 
Commission (SATRC).

2. Gaccaca in Rwanda

3.Baraza Peace Court in DRC-“Baraza ya 
wazee” is a Swahili word meaning 
(“gathering or forum for the elders‟). It is a 
community-led justice courts that provide 
successful resolution to conflicts through 
participatory processes of dialogue and 
reconciliation. 
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 Restorative Panels ( Chiefs and Leaders in the 
Neigbourhood)

 Offenders meet victims, sometimes not their 
own; or no victims

 The meetings are facilitated by very respected 
small group of citizens; and panel members 
determine the reparative outcomes.

 Victims are consulted before the meeting
 One result of such meetings is that sometimes 

victims wish to be kept in touch with the 
progress of the offenders

7/11/2022 30



 In conflict resolution, this model is called 
“Multi-Track Diplomacy” (MTD) which  may be 
broadly defined as the bringing together of 
professionals, opinion leaders or other 
influential individuals from communities in 
conflict, without official representative status, 
to work together to understand better the 
dynamics underlying the conflict and how its 
transformation from violence (or potential 
violence) to a collaborative process of peace 
building and sustainable development might be 
promoted.
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 Restorative customary justice practices exists 
nearly everywhere throughout the world, and in 
many contexts, it is people’s preferred option for 
conflict resolution or adjudication. As such, 
exclusive dependence on state-centered legal 
approaches to justice provides limited insight into 
the law as it is practiced by citizens in their daily 
lives. 

 If practitioners and policymakers want to create 
genuine legal reform that has local ownership and 
buy-in, they need to engage with customary justice 
systems in order to find practical justice solutions 
based on citizens’ needs and beliefs. 
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 In an effort to bridge the gaps in the 
administration of justice globally and regulate 
international practices, the United Nations in 
its document E/CN.15/2002/1 (p.3) sets out 
guidelines to support the idea of promoting 
restorative justice measures in criminal 
justice systems amongst Member States. In 
this document, the United Nations noted that 
‘restorative justice would serve as a 
supplement to the established criminal justice 
practices, especially in areas where such 
practices had not functioned adequately’.
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 Following the above organic reality, 
peoples around the world are now 
beginning to argue that there is : the 
need to restructure ‘the rule of law by 
allowing the justice of the people’ to 
bubble up to ‘reshape the justice of 
the law’ so that ‘the justice of the law 
could be more legitimately 
constrained to the justice of the 
people’ .
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